POLISH FINANCIAL SUPERVISION AUTHORITY

Warsaw, 1" July 2013
DRK/WRM/485/55/1/55/2013/PT

President of the Management Board
Brokerage House

Director Brokerage Office
Bank organisational unit that carries out brokerage activities
Branch of aforeign investment firm

Dear Sr/Madam,

In relation to the observed dynamic developmerthefarea of brokerage services which concern
derivatives not permitted for organised tradingpamticular those dealt in on the Forex market, and
having regard to the hitherto conclusions resultirgn the ongoing supervision and control
activities, the Office of the Polish Financial Snpsion Authority (hereinafter the KNF Office)
presents the attached Statement (hereinafter #tenstnt, the Letter).

The Letter to investment firms is a reaction te tbserved rapid expansion of investment firms
offering of brokerage services on the Forex markké dynamic interest of investment firms in the
development in this segment of the capital markatl$ to the fact that, in the conditions of strong
competition, diverse and intensive forms of adger and promotion of services and instruments
are adopted. New methods of performing approprestenests are developed, and a broad range of
technological solutions is being implemented o&erploying third-party service providers.

Based on the analysis of the hitherto conduct wésiment firms: both on the external level (i.e. in

relations with clients) and the internal level (ceming the technical and organisational conditions
and of the brokerage activities performed), the KDIffifice decided to use this Statement to draw
attention to the nature of investing in Forex instents , the relevant regulations of the valid law
which are of basic importance in this area andrtpeactical meaning. However, it has to be

explained that the Statement does not cover akaspelated to the manner and mechanism of
offering services on the Forex market. The Letteaspnts those aspects of the activities, which
have been noticed in the course of the supervenohgive rise to the KNF Office's concerns.

The KNF Office believes that presentation of manetctices related to the functioning of Forex
market and the position of the KNF Office (regasdl®f other actions, such as market education
initiatives) is going to be useful and incorporatatb daily operations of investment firms. It
pertains both to entities providing brokerage smwiwhich are active in the Forex market and
those that are planning to introduce that typeativéy into their offering. At the same time, the
KNF Office points out that some of the remarks abdervations are of universal nature and will
apply to other areas related to trading in finanastruments.

The KNF Office declares that remarks included ia 8tatement which concern provisions of the
Regulation of the Minister of Finance of 24 SeptemB0l12on determination of the detailed
technical and organisational conditions for investment firms, banks, which are referred to in Article
70(2) of the Act, and custodian banks and the conditions of assessing by brokerage houses of
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internal capital, and remarks in point 5 concerning outsourcingnédrmation systems used on
Forex market, do not apply to branches of forefgrestment firms.

Signed
Chairman

Polish Financial Supervision Authority
Andrzej Jakubiak



Appendix

Satement on the conduct of investment firms on the Forex mar ket

General remarks

An increased scope of activity of investment firmshe area of derivatives not subject to organised
trading has been recently observed. The condusupérvised entities often take form of highly

intensified marketing actions aimed at inducing thent to use the service or product. With this

aim, various types of inducing prospective clietttanvest their funds on the capital market are
employed.

These actions may lead to increased interest afstovs in that type of activity. It must be
remembered, however, that derivatives emmplex financial instruments, and thus encumbered
with particularly high investment risk. The inherent risk results from the effect of fioal
leverage, which allows that even with a small irreohent of own initial capital, it is possible to
conclude transactions which concern financial umsgnts of much higher nominal value. As a
consequence, it is possible to obtain, at a lates,tpotentially higher profits. Investments in $ko
types of instruments seem, therefore, for the itoret be a very attractive form of allocating
funds. Yet making that type of investments entailthe same time high risk of loss of investor's
funds, much more than the level of involved capithen concluding the derivative transaction. In
this context, the fact of significant asymmetryvibetn investors who obtained a profit and the
investors who incurred a loss from activity on Boderivative market needs to be kept in mind. As
revealed by a study, conducted by the KNF Officenfrl January 2011 to 31 December 2011, 82%
of active clients who used Forex online transacptatforms incurred a loss, while 18% of active
clients who used Forex online platforms obtained aprofit (see
http://www.knf.gov.pl/images/KNF_forex_18 04 201@n75-30319.pdf The trend persisted in
2012 above-mentioned indicators remaining at simefzels.

In the opinion of the KNF Office, several factarge causing this. One of the basic circumstances is
the fact that the target group of the serviceshenRorex market are investors categorised as retail
clients. Those, in most cases, have significanthitéd practical and theoretical knowledge of
investing on the capital market, compared to psiéesl clients or eligible counterparties. Thus,
this category of investors is characterised by kareness of the risk related to investing in
derivatives.

An additional determinant in this respect is thet that clients who have decided to use the sesvice
rendered by investment firms are often people withe or limited experience as Forex investors.

It should be kept in mind that regulations of thepital market ensure an increased level of
protection of a retail client, with a special calesiation of cases when their investment decisions
relate to complex financial instruments. The scopéhe protection is comprehensive and covers
the appropriate way of conduct of the investmamidiwith respect to advertising and promotion of
financial services and instruments, the scope aaadard of information to be conveyed when
signing an agreement with a client, conditionsdonducting of appropriateness tests of a service or
an instrument, as well as implementation activitetated to concluded.

It should be taken into account that the issueooicluding transactions on the market of financial
derivatives which are not subject to trading ondrganised market (Forex) is vital and constantly
monitored, both by the Polish Financial Supervisfuthority (the KNF) as well as by European

authorities.
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Apart from the aforementioned communication of kidf, the following communications shall be
noted:
* communication of the KNF of 22 June 2011 on CFDs
(http://www.knf.gov.pl/images/KNF_CFDs_tem75-28638)p
* communication of the KNF of 6 March 2012 on CFDs),
* communication of the ESMA of 5 December 2011 onesting on the Forex market
(http://www.esma.europa.eu/system/files/2011-41pdfl.and
* joint communication of the ESMA and the EBA of 2&idh 2013 on contracts for
difference (CFD)fttp://esma.europa.eu/system/files/investor_warnincfds_-
esma_ 2013 00070000 _pl_cor)pdf

Although the communications listed above are ad@wglirectly to investors and not investment
firms, their elaboration and frequency of placifgerh clearly reflects the current scale of
investment in this segment and significance ofassesulting from transactions concluded on the
Forex market. The communications are at the same i reflection of the approach of supervisory
authorities to ensuring a proper level of protectad retail clients' interests — who, due to their
theoretical and practical experience or the valuth® capital owned, in a majority of cases invest
in derivatives available on the Forex market in itiereased risk environment, taking into account
their individual situation. In the opinion of theNik Office, the fact that the supervisors dedicate
special attention to the protection of the inhdyeweaker category of investors should in a natural
way be taken into account also by the entitiesaigld to perform services in this segment of the
capital market.

In the first place, the KNF Office points out a¢tbverarching rule, imposing an obligation to act i
the best interest of a client, expressed in ArtB3a(3) of the Act of 29 July 2005 on trading in
financial instruments which shall be the fundamental principle of fuooing of investment firms
in relations with their clients. It is noteworthyat application of that rule of conduct has in pcac
two different dimensions.

The first dimension consists in the way of intetimg the regulations contained in implementing
provisions to the Act. It needs to be indicated tha provisions concerning the way of shaping the
relationship between an investment firm and a {gxjsor prospective) client contain a series of
precise requirements that are aimed at protectfothar interests, in particular interests of an
investor classified as a retail client. The requieat to act in the best interest of the clienthat t
statutory level has implications for any specifarms that result from the lower order (secondary)
acts. The way of interpretation of the regulatiGrsl creating relevant norms of conduct for
investment firms should be determined by the furefaad requirement to act in the best interest of
the client. The circumstances which should be cmmed when interpreting the regulations
concerning the conduct of investment firms incluibeparticular: the category to which a given
client belongs and establishing whether actionsertallen by the investment firm take duly into
account the optimum protection of the client'sriese

The other dimension of application of the overanghiule refers to the statutory principle of acting
in the best interest of the client with respectity other area of activity of the investment firm,
where the scope of the activity in question isemtered by detailed regulations.

In this context, it should be noted that, with mspto the conduct of investment firms, there are
several regulations which determine it in detaibwéver, a broad area of activity has not been
subject to such a meticulous regulation. Therefioeerule of acting in the best interest of therntlie
binds investment firms also in all those areas Wwihiave not been subject to detailed regulation.

1 Journal of Laws of 2010, no. 211, item 1384,rasraded, hereinafter the Act
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1. Sandard and conditions of conveying infor mation to existing or prospective clients

As mentioned in the introduction, in the course asfgoing supervision, a phenomenon of
intensified actions of advertising and promotionature by investment firms has been observed.
Actions which, while broadly promoting investment the Forex market, are aimed at inducing
investors to carry out investment activities inttaigea.

Without negating the increased intensity of thostviies by investment firms, adopted within
business strategies, the KNF Office wishes, to tptonbasic legal circumstances which should
determine carrying out marketing actions in a propanner.

What merits particular attention is the fact thae tlegislator particularly emphasises the
significance of correct conduct of investment firmken advertising or promoting the brokerage
services. Regulator does that at the level of tike A Article 83a(2), stating the overarching

requirement that information disseminated by amm fio advertise or promote the said services
should be fair and understandable.

Just like in the case of the rule concerning acitnthhe best interest of the client, also with extp
to the statutory requirement concerning featuregchvshould characterise information aimed at
inducing investor to accept an offer of an investhifem, it is possible to formulate two rules of
establishing proper conduct of the company, that is
— taking into account the principle of investmenirfir acting in the client's best interest
when interpreting secondary (implementing) regalsi which determine the detailed
aspects of promotion and advertising,
— adopting the rule identified in Article 83a(2) dfetAct as the overarching guideline for the
conduct expected from an investment firm in theesphnot regulated in detail by the
secondary legislation to the Act.

In the scope of the secondary regulations, the IKNfiee wishes to point out, in the first place, to
the provision of 8 9 of the Regulation of the Mirisof Finance of 24 December 20dr2the mode
and conditions of conduct of investment firms, banks, which are referred to in Article 70(2) of the
Act on trading in financial instruments, and custodian banks?, which formulates the basic
parameters of information to be disseminated bya@stment firm.

In particular, the rule provided for in § 9(1) bkt Regulation needs to be pointed out, according to
which information addressed by an investment fionexisting or prospective clients should be fair
and should not give rise to doubt or mislead.

In the first place, the KNF Office states that fhractice of an investment firm evoking false
impressions concerning the nature or way of prowigif a given service on the Forex market is in
conflict, among others, with the legal norm conaggrprovision of fair information to the client,
which is referred to in 8 9(1) of the RegulatiortcArding to observations made hitherto, it applies
in particular to cases where an investment firns@nés to the public the service offered as if iswa
organisation of a venue of systematic trading mafficial instruments, analogous in terms of
functionality to types of organised trading. In theessage, this offering is usually defined as
organisation of a “Forex platform” - expressionghaé similar meaning can also be used. Such a
presentation of a business model does not leadsirvations in principle only in case, when the
investment firm, using its own IT and organisatioresources and with involvement of its own
capital, develops a system that enables clientsotelude transactions within the system in a

2 Journal of Laws of 2012, no. 1078 — hereinaftez:Regulation
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manner that is organised, frequent and systentdowever, some business models of investment
firms on the Forex market do not conslsfacto in organisation of an own “Forex platform”, but in
provision of a brokerage service through intermigaiaof other entities. which execute orders
submitted by clients in diverse ways, which is amiradiction to the message which suggests that
the investment firm independently organises trading

In addition, the KNF Office wishes to draw attentito the terminological correctness in describing
services provided to the client. The above is Uit due to the fact that many promotional
materials analysed by the KNF Office have usedresgions which do not correlate with the
catalogue of brokerage services, as defined ircler69(2) and (4) of the Act used to define the
services. As an example of such incorrect termgylane can quote a statement that an investment
firm provides the client with the service of “inteediation on the Forex market” or “enabling
investment activity on the Forex market”. The redgioins for brokerage services provision do not
identify such types of services offered by invesitii@gms. Moreover, such phrases often make it
impossible to properly identify the nature of thesimess of the investment firm, e.g. whether the
service ofexecution of orders or rather ofreception and transmission of orders is performed within
the scope of “intermediation”. Such a practicenisontradiction with § 9(1) of the Regulation, &s i
does not convey fair and not misleading informaionthe nature of the performed activity (the
service offered) by the investment firm for itsecit.

Another practice noted in the activities of manyestment firms, which shall be mentioned in
context of incorrect implementation of the prineipleferred to in § 9(1) of the Regulation, is
excessive emphasis placed on the function of detradims-type (“demo”) accounts.. The KNF
Office does not deny benefits stemming from thesjimlity to use that type of application in order
to learn the basic principles of Forex investing,weell as to become familiar with technological
infrastructure connected to that market (the fuumalities of software made available to an investor
for investing activities). Nevertheless, the KNHi€H believes that in the light of 8§ 9(1) of the
Regulation the correct conduct is to indicate sfiexcts and conditions, which are related to passibl
investments. For it is beyond doubt that investnaatisions taken without real involvement of
own assets, with the use of a demo account, aneected with a lower emotional involvement of
the investor, and thus differ from investments vitie use of real money. Therefore the degree of
rationality of undertaken actions in the environmeh the demonstrative account and real
investments may likely differ. In the KNF Officetgpinion, an investment firm should place
information the essence of which will be to sigtiat investing in the demo environment and in
reality are not similar in terms of conditions foraking decisions. This remark is in particular
justified as clients encouraged by positive rasol Forex with the use of demo accounts will
likely assume that they will obtain similar resutigeal life.

Notwithstanding the remarks presented above, baisekde past supervisory experience, it becomes
important in the opinion of the KNF Office to presalso a set of detailed remarks concerning in
particular the way of presenting information ondsting in derivatives.

According to the KNF Office, the practice of serglio clients, especially retail ones, any messages
in the framework of advertising and promotional gamgns, which contain information on benefits
to be obtained from investments on the Forex maddattting any information on the possibility of
incurring a loss, shall be considered as confiictivith the principle expressed in 8§ 9(1) of the
Regulation.

Another practice which must be considered incoriscbias (lack of balance) in the message
concerning, on the one hand, the possible profiichvare related to investing in specific Forex
instruments, and on the other hand, the risks adiring a loss in such transactions. The KNF
Office notes not only the lack of balance in thateats of the message as such, but also lack of
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proportion in other areas e.g. graphic presentaifgootential benefits and losses or differences in
placement of one of the two elements in advertising promotional messages, shall be considered
as asymmetry of information (bias)

Based on supervisory observations, the KNF Officenl that what specifically violates the
principle of reliability of information, as well asot misleading to clients, is the practice of
information messages which focus in promotional addertising materials only on possibilities
and opportunities, which are offered by investimgtioe Forex market. This remark in particular is
applicable in the case of insistent underliningpromotional and advertising materials of the
supervised entities of benefits stemming from ihealled financial leverage effect, which is well
known for being an extremely risky mechanism wheresting in derivatives, and of which a retail
client may not be aware, or their knowledge wilt albow the correct perception of the essence and
scale of risk related to leverage.

Such kinds of practices are not only conflictingthw8 9(1) of the Regulation, but also are
contradictory to 8 9(2)(3) thereof.

As a result of the ongoing supervision activitiasother practice was noted, i.e. of including
contents which use advanced concepts of econommcs fimance, as well as excessively
sophisticated financial vocabulary in informationaterial. This practice in shaping contents of the
message must generally seem incorrect in the bftg 9(2)(2) of the Regulation in the case of
addressing the informational message to investbrsave or could well be retail clients. According
to the said provision, information should be présénn the way understandable to an average
representative of the group to which it is targetedvhich it may reach. It would be hard to believe
that the recipients of that type of informatiomattiis prospective or existing retail clients, masif
extensive specialist knowledge in the field of emoits and finance.

The negative assessment of informational matersahgu sophisticated economic and financial
terminology is enhanced by a closer look at thaeras of provision § 9(2)(2) of the Regulation. As
a reference for the requirement of comprehensgibit disseminated material, the Regulation
assumes an average group representative. It doesfen however, to an average representative of
a given client category. Various groups may beudet! in the category of retail client. It means in
practice that if information is addressed to a brange of recipients, it shall be formulated iclsu

a way that makes it understandable for an averageesentative of any group which might
potentially be reached with that informational miale Frequently, in the case of wide
dissemination of material in a public manner, il Waigically require such a drafting of the content
that it will make the message understandable ypiadl representative of the group with the lowest
awareness of the principles of functioning of datives.

KNF Office points out that the standard of inforroat which is transmitted to an existing or
prospective retail client, is covered also by thlevsion § 9(4) of the Regulation. Pursuant to
which, investment firms are allowed to provide kiséng or prospective retail clients a marketing
message indicating past results obtained in inv@stsnon a given financial instrument or in
relation to a specific financial index or provisioh a brokerage service, which is identified in
Article 69(2) of the Act. The provision, at the satmme, establishes conditions of presenting past
results, stipulating that such messages shall:

— not be presented as the most important elemeheahessage;

— be reliable and cover data for the period of lage&rs or the whole period in which the
financial instrument is offered, a given finandiallex was established or a given brokerage
service has been provided, when the period is shaénan 5 years or a longer period,
selected at the discretion of the investment firmany case, the data must be based on full
12-month periods;
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— clearly identify the period for which data is prete, and the source of data;

— contain a clear warning that the presented dataeros the past and that results obtained in
the past do not guarantee similar outcome in thedu

— if they are based on amounts expressed in foreigremcy — identify the currency with
warning that possible profits may be increased emrehsed as a result of exchange rate
changes ;

— if presented as gross results— describe the ingracesult of any margins, fees and other
burdens related to a given financial instrumertirokerage service.

The validity of the above requirements in juxtapiosi with the observed practice of investment
firms results in a negative assessment of the &dvey and promotional materials disseminated by
investment firms, which contain brief data on ac#pe rate of return from investment, with
reference to investments of a personalised investade in an unidentified reference period.

In the context of proper performance by an investnfem of the duties resulting from the
provisions of the Act or the Regulation, includiaéso in the scope of the above-mentioned
provisions of 8 9(1) of the Regulation, KNF Officecognizes the special role of the unit for
supervision of compliance with law which, pursuemg 14(5) of the Regulatioof the Minister of
Finance of 24 December 2012 on determination of the detailed technical and organisational
conditions for investment firms, banks, which are referred to in Article 70(2) of the Act, and
custodian banks and the conditions of assessing by brokerage houses of internal capital®, performs
within legally defined obligations advisory and ongg assistance to related persons who perform
actions within of brokerage activity carried out &y investment firm. The assistance helps them
fulfil their duties in compliance with the legaltacthat regulate the performance of brokerage
activity. Bringing this concept into life in theefd of information policy means that all kinds of
materials submitted to clients, including of prompal and advertising nature, should, before
dissemination, undergo thorough analysis and watifin by compliance unit for formal and
material correctness.

2. Assessment of appropriateness (further referred to also as: adequacy) of financial
service and instrument for the client

What is another key issue related to investinghenRorex market is investment firm and the client
awareness of adequacy of the planned investmehetdient's knowledge and experience resulting
from his/her past investments on the capital market

The regulations of the Polish capital market lawvite for a series of conditions, directly or
indirectly tackling that issue.

However, it should be pointed out that the basm for implementation of the above goal is
properly performed appropriateness test of brolersgrvice and offered financial instrument
which is to be the subject of the service providader the concluded agreement. The KNF Office
wishes to draw attention to the fact that, in aafsgerivatives, investment firm is obliged to regue
the existing or prospective retail clients to preseformation on their knowledge and experience in
order to make the assessment (§ 15 in conjunctitn 820(2) of the Regulation, the latter resmd
contrario). These actions (collecting an appropriate amaofirtata) undertaken by the investment
firm shall lead to assessment whether a finano&itument or brokerage service provided under the
agreement are appropriate for the given clieritintpa into account his/her knowledge and
experience. Put differently, it means that the stweent firm is obliged to obtain legally required
information to establish, whether the client is esvthe risks related to investment in derivatives o

3 Journal of Laws of 2012, item 1072, hereinafedemred to as “Regulation on technical conditions”
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the Forex market.

When analysing the conduct of investment firmsha framework of appropriateness tests, the
KNF Office identified a group of issues which letml objections of the supervisor as to their
correctness.

In the first place, the KNF Office underlines tlaetf that, pursuant to 8 21(1) of the Regulation, an
investment firm shall not undertake directly orinedtly any actions which could foster existing or
prospective client’s failure to present informatimecessary for the test.

In the light of the above condition, the KNF Offibelieves that an excessive emphasis in the
appropriateness test form being put on a statethahta lack of client's response to the questions
posed would not preclude conclusion of the agreérfieansaction), shall be considered improper
conduct. In this case it needs to be concludedthigainvestment firm diminishes the importance of
appropriateness test and evokes an impressiorcdnatng out that assessment is an unnecessary
obstacle to the opportunity to undertake investm&mmilarly, this applies to the activities of
employees prompting an investor to resign fromnfijlin the test or picturing the test as a mere
formality or a burden, which brings no real bersefit

Performing the appropriateness test, as indicateden is one of the key tools of protecting the
investor interests. What needs to be consideredritaupt is obtaining by the existing or prospective
client, as a result of the appropriateness tesbpeed by the investment firm, information that a
financial service or instrument is not adequatetf@m, as they do not realise the risk related to
investment. Awareness that the intended investraetivity covers financial instruments whose
structure and principles of functioning are notgady understood by the investor will enable
him/her to rethink the rationale and purpose ohp& transactions. Thus, it is likely that therdlie
abandons the idea of investing on the Forex makdtbenefits from other — better known to the
investor — investment opportunities offered by ¢heital market. The investment firm conduct of
undertaking active action to collect the informatioecessary for making the test, explain to the
existing and prospective client the role of thefgrened test or make him/her aware of possible
adverse consequences of investment in instrumektsown shall build a mutual relationship based
on trust in the investment firm and create the gdofor permanent presence of the investor on the
capital market.

The KNF Office assumes that the range of factuabhtbns which lead to the effect in the form of
discouraging existing or prospective clients froregenting information required for carrying out
the assessment may be difficult to identify anditivestment firm itself could have doubts whether
the actions undertaken by it may cause the sagdteff

Having regard to the importance of the issue or@ateness test, the KNF Office thinks that an
investment firm should specifically and regulariyalyse whether its actions or activities of its
employees are in conflict with the requirement Ity from § 21(1) of the Regulation. The tools
which can be used to carry out such a study may a&ad can be picked at different stages of
rendering the investment service. For instance KiRE Office indicates, that, for the purposes of
assessment of regularity of informational mateyitiie structure of the test used in the assessment
or regularity of the conduct of employees of thegestment firm, it may be important for the
investment firm to find out what is the share ofastors who refused to provide information legally
required in relation to all investors covered bg tibligation to undergo assessment.

The procedure to be followed when performing thgrapriateness test is regulated in detail in § 15
of the Regulation.



Typically, investment firms implement the obligatioesulting from the aforementioned legal
regulation, by developing and using an approprigernest (written or in electronic format) — a
form that contains a set of questions posed toirtliestor, concerning his/her knowledge and
experience.

The solution undoubtedly systematises and fa@ktaihe process of performing the appropriateness
test by an investment firm.

However, when evaluating the appropriateness tessid, the KNF Office identified a catalogue of
practices, which seem to be conflicting with thguieements of § 15 of the Regulation.

In the first place, appropriateness tests usedmesnvestment firms did not contain questions that
would determine obtaining all of information recdr under 8 15(2) of the Regulation. Such
conduct is in obvious contradiction to the lega\asions.

Moreover, in the light of 8 15(1) of the Regulatiabligation to perform the appropriateness test
lies with the investment firm rather than with teeisting or prospective client. In this context, it

shall be noted that the questions formulated withaevaluation of the client's investment profile
should enable obtaining detailed, objective infarorawith respect to facts and numbers, which
does not leave room for self-evaluation made bydient, in order to properly meet the legal

requirement resulting from the Regulation by theestment firm. In view of the above, the

observed practice consisting in asking questiommditated in a way which forces investor to

perform subjective assessment of his/her own knigdeand experience is incorrect.

As stated above, obtaining a set of informationthy investment firm is to enable it to assess
whether the brokerage service or a given finangiatrument which is to be the object of
investment are appropriate for a client. In viewthe# sense and purpose of the performed activities,
the investment firm should obtain clear, precisé adequate information, falling within the scope
outlined in 8§ 15(2) of the Regulation with resperthose financial instruments (in the case of the
Forex market: derivatives), which are to be theeocbpf planned investment.

As a consequence, the practice where an investimenfails to request provision of information in
the scope of the instruments which are to be tlecbbf the planned brokerage activity, and where
it obtains data only concerning other types ofricial instruments, needs to be regarded as failing
to fulfil the purposes of appropriateness test. #hes type of conduct does not bring any useful
information on the real, hands-on investment exgpee of the existing or prospective client in the
scope of the investments which are the object @fplanned investment. Thus, the investment firm
does not have a full basis for establishing theterce of appropriateness of a financial instrument
— whether the investor, granted his/her possesssttigal and theoretical knowledge, is familiar
with the mechanism of functioning of the instrumand with the investment risk.

What also needs to be considered as conflicting thie purpose of performing the appropriateness
test is the practice, as identified within the su®ry activities, where an investment firm regses
to provide information on the knowledge and expw& referring the question, however, to
financial instruments in general, or, although dsfging questions based on classes of financial
instruments, combining types of financial instrunsesubstantially different in nature in one class.
Such conduct of investment firms, in the opinion KifIF Office, should also be deemed as
conflicting with the purposes of the test, as tmeestment firm fails to obtain information of the
actual level of knowledge and experience in thepsaf derivatives, necessary to perform the test.

KNF Office, reconsidering the opinions and posisigogresented above, wishes to point out to the
fact that what becomes methodologically correct the purposes of carrying out the
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appropriateness assessment is obtaining informatiorthe nature, volume and frequency of
transactions with reference to specific types wdificial instruments, in particular those covered by
the service, rather than information referring raito broadly understood class of financial

instruments of various structure and different stagent-risk level.

The appropriateness tests (forms) used by investfinars in practical application of the provision
of § 15 of the Regulation, besides obtaining infation in an orderly and uniform way, contain also
a mechanism that enables obtaining information idred given person or instrument is appropriate
for the existing or prospective client. In orderfagilitate the verification process, the testsgiss
scores to specific responses to questions, ediafgisat the same time score thresholds, the
reaching or exceeding of which results in considgthe brokerage service or financial instrument
to be appropriate. Without questioning the usehat tsort of solution, the KNF Office wishes,
nevertheless, to stress that both determining ¢bees for specific responses and establishing the
minimum threshold should be preceded with a detalealysis whether the values have been set at
the appropriate level. In other words, whetherdbere determining appropriateness of the service
or instruments has been defined properly, in palrcif the threshold has not been set too low.
Improper establishment of the score limit may ldaddeciding that a service or financial
instrument, as a result of application of the tesgppropriate for the investor, while the resilt

the actions of the company would have been conlpldiferent with the application of individual
solutions.

An investment firm may, at its discretion, applyrieas solutions to obtain the information on
correctness of establishment of the threshold hadstores awarded for specific questions. As an
example, the KNF Office indicates that it mightuseful to carry out a simulation of responding by
clients with different profiles, analysis of thetaimed results and appropriate modification of the
score thresholds in order to calibrate them atitite levels.

Another solution that would serve to optimise tpprapriateness assessment would be introduction
of solutions with a dynamic, advanced nature, ¢ansisting in asking subsequent questions or
awarding scores for specific responses dependirtbeoway of answering the prior questions.

With respect to scoring system, a practice was albs®rved of obtaining data exceeding the area
required by 8 15(2) of the Regulation and awardicgres for answers given. Thus, the information
obtained beyond the scope of § 15(2) of the Reigumlanfluence the total score awarded to a client
and determine the final assessment of the cliemthS& method may lead to a situation where
number of points awarded for additional informatioil be the main factor determining positive
assessment of appropriateness of a brokerage sewvidinancial instrument. The KNF Office
wishes to explain that it is not questioning thehmod in which investment firm collects additional
information concerning a client since this deseneggproval, as it might enable more
comprehensive examination of the client in certzases. The data may, however, serve only to
perform additional analysis concerning the cliditite information shall though not be a component
of the score equal to questions resulting stritthm the criteria laid down in 8 15(2) of the
Regulation, as the actual picture of the knowlealge experience becomes distorted this way. This
distortion will take place in particular when thient has obtained a relatively low score for
guestions concerning the essential criteria, tleenehts listed in 8 15(1) of the Regulation, while
obtaining a high score for information not closediated to the aim of the performed test.

3. Classification of actions performed for the client in light of the list of brokerage
activitiesreferred toin Article 69(2) and (4) of the Act

Having regard to the analysis of activities of istveent firms on the Forex market, it is also
justified to pay attention to the issue of propkssification of brokerage activity. An investment
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firm, when considering the standard of informatfonwvarded to existing and prospective clients
that result from Article 83a(2) of the Act, made maspecific in 8 9(1) of the Regulation, shall
identify in a clear and not misleading manner, &yawhat type of brokerage activity will be
delivered to the existing or prospective clientsltould also be signalled that the information
regime regarding informing the prospective cliefow the nature of the brokerage service
provided for the client has been additionally sgttened by the provision of § 10(1) of the
Regulation, whichexpressis verbis imposes on the investment firm the obligation tovple the
prospective client, before conclusion of the agreminfor the provision of brokerage services,
detailed information about the service to be reedemder the agreement.

Implementation of the above-mentioned requiremdotss not only guarantee transparency of the
conduct of the investment firm with respect to tiveding regulations, but also enables investors to
precisely determine on their own the effects ofkbrage services provided, as well as precisely
determine the rights and obligations that reswalinfithe contractual relation that will bind them to
the investment company.

The practice of functioning of investment firms sisothat in relations with clients, firms use
terminology concerning their activity which migleald to doubts as to the actual, true type of
rendered brokerage services.

This kind of practice can be traced down in infotimaal materials targeted to investors.
Furthermore, terminology which does not conformhviggally defined types of brokerage services,
is also used in rules and agreements binding itractual relations with the client. For instance,
cases have been recorded where an investment ésorided the nature of its activities asrVice

of intermediation on the Forex market” not explaining to which of categories under Ali&9(2)
and (4) of the Act the service belongs. In light§o24(1) and (13) of the Regulation, it should be
clearly and unambiguously identified, exactly wkatid of brokerage service shall be rendered on
those grounds.

In addition, within the performed ongoing supemrsithe KNF Office noted the practice of tagging
a brokerage service agception and transmission of orders.

In the first place, the KNF Office indicates that some of the analysed cases the service of
executing orders of purchase and sale of finarasakts for the account of the client placing an
order, which is referred to in Article 69(2)(2) tife Act, was actually rendered. This statement
results from the fact that the investment firm,dshen an order from a client or clients, placed, in
accordance with rules it had adopted, the ordethfem with a different entity, which executed the
received order. As a matter of fact, therefore, ithestment firm independently used a different
entity for executing received orders.

As regards the problems of performing the actisitié reception and transmission of orders of
purchase or sale of financial instruments, i.e.abt#vity referred to in Article 69(2)(1) of the Ac
the KNF Office explains that the essence of theiser(in the form referred to in Article 74b(1)(1)
of the Act) amounts to transmitting a client's artea different entity for execution. The roletbé
investment firm amounts to fulfilling the role afransmitter, messenger” — entity that conveys the
declaration of will, without modifying it. In thease analysed, the result of that action —
transmission of a client's order, is obtaining saadthkeclaration of will of the client concerning the
purchase or sale of a financial instrument by arityeauthorised to execute that order. In this ¢case
it is the entity executing the order which providesvice to the client.

It should be stressed that the process of execam@rder in the above scheme requires the
existence of two contractual relations, i.e.:
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— the relation client —investment firm which receige® transmits the order (as the basis for
transmitting the order to the entity which executesorder) and

— the relation client —investment firm which executies order (as the basis for executing the
order for the client by an authorised entity).

It is permissible to conclude an agreement betwieerclient and the investment firm that executes
the order through intermediation of the investmimbh which receives and transmits the order.
Nevertheless, existence of two contractual relatios a conditionsine qua non for correct
execution of the transaction. Conclusion of thegeztion only with the investment firm which
collects and transmits the order for the purposexafcution elsewhere, without setting up a legal
relation client — the investment firm executing emdresults in a situation where the executing
entity has no legal basis for effective executibthe order.

4. Content of the contractual relation with the client

According to observations of the Polish capital ke&uas regards investments on the Forex market,
the current offer of investment firms is address&nly to retail clients, which results in certain
regulatory consequences as to the way of shapiddhenscope of contractual relations. In light of
§ 24(1) and (2) of the Regulation, an investmemn fivhich renders a brokerage service to a retalil
client (with the exclusion of the situation where thgreement is concluded in relation to the
business activity conducted by the client), will deliged to provide the service on the basis of
appropriate internal rules and contract. It needsetindicated that, due to the standardisaticdhef
principles of concluding transactions on the Famerket, and the parametrisation of the object of
transaction, the exception referred to in 8 24¢{3he Regulation will generally not apply.

The provisions of the Regulation stipulate in detaat the internal rules of rendering a brokerage
service shall define the method of rendering theviee to a client, including the rights and
obligations of an investment firm and a client therder, as well as the conditions for concluding
and terminating the contract.

Based on foregoing analyses of the provision okérage services on the Forex market, the KNF
Office states that, as regards the content of aotual relation client —investment firm (defined
both by the provisions of the above mentioned makrules and the contract), broadly understood
principles of execution of the clients' orders #re key issue. It pertains in particular to proper
conditions and standards of quoting the priceseoivdtives, i.e. provision, on an ongoing basis, of
correct purchase and sale prices (commonly taggdadaand ask) together with thespread —
difference between bid and ask prices (ti®-way price quotation principle). Correct and
continuous quoting is fundamental from the poinviefw of investors' interests. This is because a
defined quoting procedure means that the risk Herdlient of a loss resulting from erroneous or
late dissemination of prices of financial instrurseor underlying significantly drops.

Correct and continuous quoting attests the leval goality of the service rendered by an
investment firm. In the current market practiceptmodels can be distinguished. The more
widespread model is one in which the investmemb finforms its client that quoting is based on
data from external sources. The other model isrttiestment firm indicating to the client that it

makes the quotation of prices of financial instratseon its own. With respect to those two models,
one should note the objective fact that pricesbascally never quoted by an investment firm in
complete detachment from external sources. Evemwaheorder is executed through a transaction
concluded with an investment firm, the price offgriremains based on real market conditions.
Those in turn are established on the basis of datained from specified sources. Client's
knowledge about these sources may not be impondren the investment firm is liable to the

client for improper execution of an order due teoeeous quotation, without differentiating
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between (i) causes of occurrence of the errorbatible to the investment firm and (ii) causes
attributable to the entities which are sources wbtation data. However, reference to external
sources becomes significant when contractual oglatbetween the investment firm and the client
are shaped in such a way that the investment feearslimited liability for damages or does not
bear liability for damages in the case when thesaation was concluded on the basis of erroneous
quotatiort received from an external source (and thus treeeerodification of liability compared

to situation where error in quotation was caused lmyrcumstance attributable to the investment
firm). It needs to be noted that in the latter cdmeclient should have a real opportunity to werif
the exact moment of generation of an error, and the scope of liability to be claimed.

In view of the above, the investment firm shouldacly identify the source of price quotations. If
there are several sources, and the use of a spsoifrce dynamically changes, this circumstance
should be clearly identified in the internal rulasd the possibility of establishimgst factum the
source of data for quotations for a specific tratisa should be appropriately secured. What is of
great importance is provision of 8 9(2)(4) of tRegulation on technical conditions, pursuant to
which the investment firm should record data relateperformed brokerage activity and activities
performed by each particular internal unit.

In the context of the provision of § 9(2)(4) of tRegulation on technical conditions, one should
pay adequate attention to the necessity of receerkg, and to registration of any changes
introduced manually to automatic transaction systemployed in the investment firm.

Summing up the above, it needs to be stressedirthiéie opinion of the KNF Office, it is not
permissible to limit the liability of an investmefitm for improper execution of an order by
referring to errors of external entities, in sitaatwhere the investment firm does not provide its
client with an opportunity to verify fully the cimenstances of the occurrence of the errors.

Undoubtedly the process of price quotation of faiahinstruments may be encumbered with errors
consisting in deviation of the price of a finandiastrument from the price of the underlying, or
shaping of the price of a derivative as a resulbafurrence of abnormal market phenomena, thus
creating an extraordinary situation. The practaentified by the KNF Office consists in including
in the internal rules of rendering a brokerage iseran exclusive right of the investment firm to
withdraw from a transaction in case of occurrentesuch extraordinary circumstances, which
caused the anomaly in quotations. This case shibeldssessed as creating provisions limiting
rights of the client without maintaining symmetrytlwrespect to the rights of the investment firm.
Disregarding the fact that such proceeding canifyuag a prohibited contractual provision in light
of Article 38% of the Act of 23 April 1964 the Civil Cofesuch a conduct infringes the principle of
acting in the best interest of the client, whicheferred to in Article 83a(3) of the Act.

In view of the need to ensure symmetry of rightsdach party to a transaction, each of them (both
the investment firm, and the client) should hawe rilght to withdraw from concluded transactions
in the same circumstances and on the same termsoaddions.

Notwithstanding the foregoing, also another pracbbserved by the KNF Office is related to the
analysed issue, which is investment firms using gemeral and imprecise clauses describing
circumstances which constitute therrbneous quotation” and their consequences for concluded
transactions., In the case of proper identificatadnsources of quotations, there should be no
difficulty with identification of the difference Iween the price at which the transaction was

4 Understood as establishment of a price diverfiiogn the market price to a degree indicating thalhé parties at
the time of concluding a transaction had known thatprice did not correspond to the market pritdeast one of
them would not have concluded the transaction;

5 Journal of Laws, no. 16, item 93, as amended.
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concluded and the price provided by the relevantcs (taking into account permanent/justified
modifications made by the investment firm — extegdihespread), constituting an error. However,
at this point it should be stressed that identifccaof such a difference is much more difficultevh
error was generated by the source of quotationthdratter case, it becomes necessary to set right
parameters to the values which will determine degrany transaction to be erroneous. It should be
indicated at this point that occurrence of “erramea@uotations” often constitutes the basis for
withdrawal from a concluded transaction or cor@cf its terms and conditions. Therefore, in the
opinion of KNF Office, the investment firm, in ondi® guarantee transparency of proceeding when
rendering a brokerage service, and for equalitsigifts of both parties, when defining “erroneous
guotations”, should precisely indicate the valuenmethods, which will determine considering
guotations as erroneous.

Yet another aspect which might affect executiorl@nt orders on Forex market in the context of
extraordinary situations is suspension of tradarnnunderlying and effects of such a suspension.
The KNF Office states that it is a common practioe the investment firm, when obtaining
information on suspension of trade in a given ulyiteg on a given market, to immediately suspend
reception of orders for financial instruments wstmultaneous provision of that information to the
client, e.g. by means of the transaction systetwyqgrhone.

It should be remembered that, although suspengitreainderlying is a circumstance independent
of the investment firm, conclusion of a transactigrthe client on the basis of a quotation provided
by the investment firm, after suspension of theautyihg, may not be considered a circumstance
independent of the investment firm. The KNF Offiassumes that possible consideration of
conclusion of transaction in the above situatioa agcumstance which ‘was beyond the control’ of
the investment firm shall depend on the time ofcbading the transaction in relation to the
suspension of the underlying. Such a consideratiatl not be justified by concluding a transaction
after time which made it possible for the investifem to react to the suspension of underlying.

Thereby, the KNF Office states that the followirtyation is a practice that violates the princifge
act in the best interest of a client: when an itmest firm does not deem a quotation as self-
inflicted erroneous when a client concluded a tagatisn due to refraining by the investment firm
from blocking the reception of orders for derivatvin a course of time that cannot be regarded as
immediate in relation to the moment of suspensioquotation of the underlying.

What is another practice in the area of extraorgis#uations (making execution of a transaction
of a client on the Forex market impossible), whichthe opinion of the KNF Office cannot be
considered correct, is the practice of generaltifieation in the internal rules of the “inoperabyl

of the transaction system”, as a circumstance dxajuany liability of an investment firm— without
providing any detailed causes for such a circuntgtarObjectively speaking, the above
circumstance is an event which may have variousesuincluding some attributable to the
investment firm. It must be indicated that a lisertraordinary events included in the internaksaul
can't be the basis for unjustified limitation ofntcactual liability of an investment firm. Suchist|

is to serve as general identification of circums&nwhich could objectively be beyond control of
an investment firm, which would rightly lift therfn’s liability for the consequences of such
circumstances.

5. Issuesconnected with outsourcing of I T systems used on the Forex market

The institution of outsourcing gets particularlypantant as far as the Forex market is concerned.
The essence thereof consists in entrusting perfocenaf a given action or a series of actions (e.qg.
making up a process, service) upon another etigtyed on an agreement concluded between the
investment firm and the entity, which in a differease would be performed by the investment firm
itself. In relation to the last of the above eletsethe essence of outsourcing refers to obligation
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of an investment firm resulting from the legal rkgion. The presented view concerning the nature
of outsourcing corresponds to the understandingtaddy the EU legislatér.

The institution of outsourcing, introduced undetide 81a of the Act - consisting in entrusting by
the investment firm to a domestic or foreign entegpur by way of an agreement made in writing,
performance of certain actions related to actiatythe investment firm, including the brokerage
activity conducted - creates great room for varibusiness models to be adopted by investment
firms.

Having regard to the necessity to ensure conducetiyity in a way that does not threaten the
security of trade in financial instruments and tsw@e protection of the investor, the EU legislator
(within the MIFID systerf) followed by the Polish legislator (within, amonthers, the provisions

of the Act) have introduced a list of conditionsiefhdetermine the legality of the outsourcing
institution. The above-mentioned requirements refgnmetrically to both domestic and foreign
entrepreneur that perform actions referred to ifichkr 81a of the Act, as well as the investment
firm. A detailed list of requirements that ensuoempliant performance of outsourcing function is
contained in particular in Article 81b of the Adthe list concerns both the requirements to possess
specific entitlements to perform actions within s@pe of the subject-matter of the agreement, as
well as the need to have knowledge and experieacessary for performance of the provisions of
the outsourcing agreement. The requirements conedso the financial situation of the
entrepreneur that performs the actions definechénagreement under Article 81a of the Act that
ensures proper performance of the agreement.

As mentioned above, the requirements concerningoauting concern also the investment firm,
which shall be obliged, among other things, to emsangoing supervision and perform current
assessment of the quality of the performed actientusted under the agreement referred to in
Article 81a of the Act. Notwithstanding the foreggj the requirement to have appropriate
protection plans providing for ways of recoveringtal protected against their loss caused by a
power cut, other failures or fortuitous events, gediodical performance of tests in the scope of
regularity of the functioning of the devices andtsyns used to recover data has been placed on
both the investment firm, and the entrepreneurth®t same time, one of the requirements for
outsourcing is to ensure that the entrusted actigitisnot affect adversely investment firm’s
compliance with legal regulations, prudent andlstalanagement of an investment firm, efficiency
of internal control system and protection of prefesal secrecy or legally protected or confidential
information..

It needs to be underlined that the legal scopentfusting of activities to another entity is not
unlimited. What is important in this respect is th®vision of Article 81a(2) of the Act which
contains a catalogue of situations and groups t¥ites with respect to which outsourcing is
prohibited. For instance, prohibited in the lightloe Act (Article 81a(2)(1)) is a situation wheam
investment firm outsources its brokerage activityatdifferent entity — to such an extent that the
service is in fact provided exclusively by anothatity (insourcer), not the outsourcing firm (which

6 See Article 2(6) of Commission Directive 20063/ of 20 August 2006 implementing Directive 2004E30 of
the European Parliament and of the Council as dsgarganisational requirements and operating cionditfor
investment firms and defined terms for the purpasfethat Directive (the so-called implementing diree, OJ L
06.241.26).

7 The MIFID system covers Directive 2004/39/EC lo¢ tEuropean Parliament and of the Council on market
financial instruments amending Council Directives681/EEC and 93/6/EEC and Directive 200012EC ef th
European Parliament and of the Council and repgdliauncil Directive 93/22/EEC), the implementingediive
and Commission Regulation (EC) no. 1287/2006 ofAliQust 2006 implementing Directive 2004/39/EC of th
European Parliament and of the Council as regazderd-keeping obligations for investment firmsngaction
reporting, market transparency, admission of fif@riaostruments to trading, and defined terms Fa& purposes of
that Directive.
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would become alétter box” entity). In the practice of operations of invesim firms, the above
scheme can be observiedier alia in the following real situations:

— clients submit orders directly to transaction matis run by foreign partners of investment
firms,

— orders are verified in terms of coverage, and thercuted and cleared, with no involvement
of IT systems of the investment firm with which tbkent has signed an agreement for
provision of brokerage services (including exeautd orders),

— the outsourcing investment firm has no administrauthorisation with respect to the
functionalities of the applications (platforms)it# foreign insourcing partners, thus it only
uses the platforms, neither it has any authorisatiih respect to the mode of concluding
transactions and the way of executing them, cameadr cancellation of a client's order
executed on transaction platforms of foreign pastne

— purchase and sale of financial instruments on adcolthe client does not take place as a
result of operations of the investment firm andotiyh its IT system, including: i)
verification of the value of the margin to covee tbrder, ii) cancelation or correction of a
closed and cleared position, but only as an efdéatxecution of the client's order by a
foreign partner of the investment firm on the fgrepartner’s transaction platform, from the
moment of placing the order to clearing of a clogesition.

Carrying out brokerage activities in circumstanpessented above constitutes a violation of Article
81a(2)(1) of the Act by entrusting (outsourcingyfpemance of brokerage activities based on

Article 69(2)(2) of the Act (and other articles)ftreign entrepreneurs in a manner leading to lack
of real performance by the investment firm of thaians resulting from the above-mentioned

brokerage activity.

At the same time, based on the supervisory expeggrthe KNF Office indicates that investment
firms conclude with third parties agreements ref@o asvhite label, which, in the light of current
Polish regulations, are not named agreementsijrntegiy of which results from general principle of
contractual freedom. Important reservation is thatfactual and legal effects of such a contract fo
an investment firm and its clients shall be subje@ssessment in light of provisions of the Ad an
secondary legislation issued on its basis. Agre¢sneinthewhite label type, which are scrutinised
by the KNF Office, are characterised among othegrshle fact that based on a license permitted
upon a fee, a foreign partner (third party) comntdsenable an investment firm access to a
transaction platform/s through a terminal/s lalekligith the investment firm's own logo. The
investment firm, based on thehite label agreement, purchases also the rights to use the IT
infrastructure (hardware) of the foreign partner.

Having regard to the above contractual clausesactexistic for thewvhite label agreements, KNF
Office indicates that their analysis leads to actasion that thereupon the investment firm has
entrusted performance of the brokerage activity iway that leads to no real performance of a
given action under the brokerage activity by theestment firm, which constitutes a violation of
Article 81a(2) of the Act (théetter box formula). The KNF Office wishes at the same tim@obint

out to the fact that the investment firm, beforexaaosion of thewhite label agreement, should
thoroughly analyse whether the provisions of theeagent do not infringe the provisions of the
Act, including Article 81a(2) of the Act.

Notwithstanding the foregoing, the KNF Office statiat the regulatory regime concerning the
institution of outsourcing, which includes, amonears, the above requirements, meeting which
constitutes thesine qua non conditions of legality of outsourcing, is not obsalute nature.
Regulations concerning outsourcing basically pertaithose agreements concluded by investment
firms, the subject-matter of which are actions @fjaon importance for proper performance by the
investment firm of the responsibilities defined@gulations. What is essential for the interpretati
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of the actions of major importance is Article 81ff the Act, which permits exemption from
application of the regulatory regime resulting fréwticle 81b-81e of the Act. The provision of
Article 81f contains, among others, an open lisactions which shall not be subject to the regime
of outsourcing due to the fact that they are ohmajor importance for proper performance by the
investment firm of obligations defined in the reaidns, financial situation of the company,
continuity or stability of performing the brokeragetivity by the investment firm.

In the opinion of the KNF Office, that provision 81f of the Act is key for solving the issue how to
classify systems of processing brokerage orderpligapby a third party (a foreign entity), which
occurs in practice of investment firms.

The KNF Office assumes that the tool mentioned apoffered by an entrepreneur, is a solution of
the IT nature, functionality of which is limited technical transmission of orders to a foreign
investment firm (foreign broker). Client orders atdl submitted by means of own investment
firm's transaction system. At the same time, thectionality of the system will not enable
interference with the content of an order, replgéinthe standard of execution etc. The obligation
of an investment firm concerning best executioomers, which is referred to in § 47 and other of
the Regulation, as well as the issue of allocatbrorders in the case that clients' orders are
executed together with the investment firm's owtheos or orders of other clients, i.e. in the mode
of 8 45 of the Regulation, may not be transferrg@druthe functionality of the system. The
functionality of the IT solution may not enable nlgang the order parameters: including its price,
volume, the financial instrument which was origipalelected, amounting to implementation of the
best executiorpolicy of the investment firm. An introduced IT s shall be responsible for
transmitting, in a strictly technical sense, therestment firm's client's orders to a foreign
investment firm (a foreign broker) for the purpoeé further execution, and shall have a
standardised service nature.

With regard to the above practice, KNF Office irades that IT devices and systems utilized by an
investment firm as the basic method of executimgnts' orders constitute a natural, fundamental
tool box which determines the potential to perfah@ brokerage activity in question. The legislator
imposed also a series of requirements relateditm us IT devices and systems by an investment
company in the course of performed activity. Anrapée of those obligations is offered by the
provisions of § 11(1)-(3) of th&egulation on technical conditions. As a consequence, the IT
solution that enables transmitting broker orderarofnvestment firm's clients to foreign brokers fo
their execution shall be considered as a solutoweied by the regime of Articles 81b-81e of the
Act.

At the same time, the KNF Office notes that, inecad a change of functionality in a way
permitting a possibility of a change of contentaoforder by the order-processing system or further
interference in broker orders transmitted by meainthat system, there will be implied changes
connected to outsourcing requirements. For thig typactivities should be classified as actions
relatedsensu stricto to execution of orders of purchase and sale dnftral instruments. As a
consequence, pursuant to Article 81b(1)(1) of tleg, Ahe entrepreneur on whom the investment
firm entrusted performance of that activity, wouldhve to hold relevant authorisation for
performing the activity corresponding to the brogervice of the given type.

To conclude analysis of the aspect above, the KNffeeOstates that the regulations concerning
outsourcing in the case of IT systems of a brokeraguse shall cover only standard, ongoing
activities falling within the scope of maintenarase administration of the system, within the scope
corresponding to the obligations imposed on thestment firm by the provisions of the Act, as
well as of the Regulation. On the other hand, aeemgent with the supplier of IT services, which
concerns purchase of specialized software or andeefor the use of software and its
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implementation, as well as IT assistance meanipglgwf updated software for new requirements,
technical assistance and maintenance understoodnasving critical failures of the system i.e.
those that require intervention of the system’s envshall not be considered to be an agreement
referred to in Article 81a of the Act (an outsougciagreement).

Notwithstanding the foregoing comments, in cont#xhe Forex market, the KNF Office indicates
that taking into account the provisions of Arti@&f of the Act, quotations of financial instruments
collected from third parties, as long as they damdardised, replaceable services, addressed to a
broad spectrum of recipients, shall not be covdrngdhe regime of the provisions of the Act
concerning outsourcing.

*kk
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